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the defendant cannot be found would hardly satisfy the California 
courts ; the complaint in the policy of fire insurance would probably 
fail for want of the allegation that the building was occupied as a 
dwelling and the furniture was contained in the house (Arnold v. 
American Insurance Company, 148 Cal. 660) ; the complaint for 
specific performance would be subject to demurrer for want of 
facts showing the consideration was just, reasonable and adequate 
(White v. Sage, 149 Cal. 613) ; and other examples might be 
given. The value of this set of forms for California is lessened 
by the fact that the references are to the 1906 Code. Since that 
time the legislature has enacted amendments at five sessions. The 
references to adjudicated cases are also too few. 

There are, however, some excellent features. The forms are 
given with all the formal details; such matters worry the young 
practitioner; they loom up like giants in his path. With this form 
book the graduate of a law school who had never seen a com- 
plaint could draft one correct as to its formal parts. So many 
examples are given not merely of complaints, but of the affidavits, 
notices, instructions to officers, and other papers required in the 
various proceedings, that the chances are certainly in favor of 
the seeker finding what he wants. Where the matter has not been 
definitely adjudicated by the court it will be of considerable advan- 
tage to the lawyer whose pleading has been attacked, to be able 
to say, "This form is approved by Chief Justice Winslow of the 
Wisconsin Supreme Court." If the publication of this edition of a 
form book by the learned Chief Justice will help to bring about 
simplicity in pleading, a copy thereof should be on every lawyer's 
desk. 

A. M. K. 



The Law and Practice of Municipal Home Rule. By 
Howard Lee McBain, Columbia University Press, New York. 
1916. pp. xviii, 724. $5.00 net. 

In this elaborate and painstaking volume the author has essayed 
to set forth all that is useful to know in regard to the constitutional 
and statutory authority for "home rule" in cities, and the judicial 
decisions bearing thereon, in the twelve states which have given to 
municipalities permission to frame their own charters. The states 
involved in this study are Missouri, California, Washington, Minne- 
sota, Colorado, Oklahoma, Arizona, Oregon, Michigan, Ohio, 
Nebraska, and Texas. The field is a rich one. There is more or 
less diversity in the constitutional and legislative provisions, a large 
degree of difference in the measure of autonomy allowed, and in a 
number of states a considerable bulk of judicial decisions. These 
decisions are not always in accord, even in one and the same state. 
Such conflict invites critical examination. The author does not 
seem to have overlooked any decisions bearing upon his study; in 
fact, he has included not a few which do not fall within the strict 
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limits of the task in hand. And the opportunity for criticism has 
never been overlooked. 

One of the stated objects of the book is to subject the cases 
bearing on the question, to review and critical analysis. The hope 
is expressed that the work may be of use as a reference book to 
the courts and to the legal profession. In its analysis and compari- 
son of cases, this object ought to be attained. The book constitutes 
a full repertory to date of judicial decisions on the subject. This 
would seem to make an arduous piece of work worth while. 

Another and main object of the study was to marshal in 
review the specific problems that have arisen in home rule munici- 
palities; to open up for understanding and appreciation the diffi- 
culties, real and otherwise, that the courts have encountered in 
construing home rule constitutional provisions; and to set forth 
the actual relation between the city as an autonomus unit and the 
state government. The more specific purpose herein sought is to 
furnish a guide to those who may be responsible for writing con- 
stitutional provisions conferring home rule powers. The hope 
seems to have been that the manifestly intricate and confused 
readings in our state constitutions on this subject may in the 
future be avoided. And it would seem that this purpose ought in 
some measure to be attained. There is ample material here for 
warning. 

We could, expressing ourselves in generalities, say many things 
commendatory of this effort. Its thoroughness, along the lines 
pursued, is undeniable ; its painstaking care is manifest everywhere. 
But the author seems to us to have been so carried away in his 
critical zeal as to have seriously threatened the impairment of 
what might have been a most valuable treatise in law and political 
science. His tendency to over-refinement and hypocriticsm has 
led to the commission of errors of judgment and of statement, to 
unreliability of view, to the weakening of the serviceability of the 
work to the reformer. There are other elements in the book 
which seem to fail of accomplishing the high purpose which one 
anticipates on opening the volume, and these are conspicuous in 
the failure to show adequate coordination of processes and summa- 
tion of results. We fear the home rule advocate will be far more 
confused, though not a little edified, at the conclusion of his perusal 
of this book than he was before. This is the main weakness, the 
failure to be serviceable. We see no indication that the author 
could draft an error-proof constitutional provision on municipal 
home rule, even granting that there was not the perversity on the 
part of courts which the author thinks is not an uncommon 
attribute. 

The author's treatment of the constitutional and charter pro- 
visions under review, and of the judicial decisions considered, is 
highly captious, hypercritical, and censorious. "Inexcusably 
vague," "most part blindly," "somewhat stupidly," "a more arbi- 
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trary pronouncement," "almost grotesque," "amazing utterance of 
doctrine," "persistently ignoring," "consistent chiefly in its narrow- 
ness of view," "remarkable elucidation," "exceedingly narrow," "preg- 
nant with ambiguities and omissions," "almost ludicrous," "amazing 
incapacity," "inexcusable phraseology," "utter sophistication," are 
samples of the terms which the author applies to the reasoning of 
the courts or to the formulation of constitutional provisions. Let 
us, for argument's sake, admit that they are true as a counsel of 
perfection; yet their wholesale application to the constitutions of 
twelve states and to the courts of the same twelve states, must 
defeat the object of the book, if the object be a practical one. But 
we cannot admit that widespread denunciation and ridicule is under 
the circumstances justified. As to constitutional provisions, nearly 
every abnormality must have a reason for its existence. We do 
not hesitate to acknowledge that our laws and constitutions are ill- 
drawn and much ought to be done to bring about reform and 
improvement. But the logical inconsistencies criticized in the 
book are not so much due to ignorance and incapacity, as to uncer- 
tainty as to what is really wanted, as to how to obtain what is 
known to be wanted, and especially, to the conflict of opposing 
forces, as an outcome of which the home rule advocate is willing 
to take what he can extort and to accept even a mangled compro- 
mise. This is one of the penalties of democracy; but it is the 
belief of the people of the United States that democracy is worth 
all it costs. One of the costs is perhaps this censorious appraisal 
of a generation of effort to achieve a rational home rule for 
American cities. The author has apparently never participated in 
a constitutional convention; has never formulated a constitutional 
amendment nor participated in getting it through a legislature ; nor 
participated in the actual making of a home rule charter. There 
is, for instance, a reason in the history of things, for every one of 
the uncertainties, insufficiencies, ambiguities, and confusions, in the 
provisions of the California constitution bearing on municipal 
home rule. 

Some of the criticisms on the courts are doubtless just; but if 
all were capable of justification, from an academic point of view, 
their uncompromising utterance would defeat the end in view. But 
some, we think many, of the criticisms are not, as a matter of prac- 
tical administration of the law, either justified or correct. The 
book has the tone of being the work of a layman; but we don't 
suppose that the author intended it as an academic diversion for 
the delectation of those who take lightly the learning, the con- 
scientiousness and the generally sound judgment of the courts. The 
author seems to have been carried along in his subtle analysis of 
the decisions, and led to gauge them by a high and abstract 
standard of logic and consistency. He has overreached himself. 

Let us take a single instance of the author's criticism of 
judicial decisions. If there is one thing well settled by the courts 
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in California it is that "education" is a "state affair" and not a 
"municipal affair," in any case where the distinction is necessary, 
or any conflict between state and local action. (See i California 
Law Review, 142; 2 id. 459). But, while a city may not do any- 
thing in derogation of or in conflict with the general school sys- 
tem of the state, there is no constitutional objection to the city 
aiding in and furthering educational objects. This, we submit, is 
the doctrine, and not inconsistently maintained, through Kennedy 
v. Miller (1893), 97 Cal. 429, 32 Pac. 558, and the many cases 
upholding the general thesis that "the school system is a matter of 
general concern, and not a municipal affair"; as well as in the 
cases of In re Wetmore (1893), 99 Cal. 146, 33 Pac. 769, and Law 
v. San Francisco (1904), 144 Cal. 384, yy Pac. 1014, holding that 
a city is not precluded from issuing municipal bonds in- aid of 
schools of the city school district. And, so far as any lawyer is 
concerned, the court showed that there was no inconsistency here 
in their opinion in the case of Los Angeles City School District v. 
Longden (1905), 148 Cal. 380, 83 Pac. 246. Many pages in the 
text are devoted to showing the contradictoriness of the court's 
judgments. And for what end? 

W. C. J. 

Sources of Ancient and Primitive Law. Evolution of Law 
Series. By Albert Kocourek and John H. Wigmore. Little, Brown 
& Co., 34 Beacon St., Boston. 191 5. pp. xii, 702. $4.00 net. 

Primitive and Ancient Legal Institutions. Evolution of 
Law Series. By Albert Kocourek and John H. Wigmore. Little, 
Brown & Co., 34 Beacon St., Boston. 191 5. pp. xiii, 704. $4.00 
net. 

American teachers of economics, history, political science and 
sociology as well as of law have surely heeded Coke's "melius 
petere fontes." Nowhere else in the world can be found such an 
apparatus of source books and case books to lead the student to the 
fountains of knowledge, the original texts. And now Professors 
Kocourek and Wigmore have made available a treasure of 
material bearing upon ancient and primitive law and legal institu- 
tions, hitherto concealed for the most part in unfamiliar languages 
and in out of the way publications. The average student in our 
law schools and the great mass of members of the bar will, of 
course, refuse to bother their heads with what Post has to say 
on Ethnological Jurisprudence, or Tarde on the Imitation Theory, 
or Kohler on Comparative Jurisprudence, with the Code of Ham- 
murabi or the laws of Gortyn. But here and there a few unique 
and eccentric persons will be found to whom the law is more than 
"a rag-bag from which they pick out the piece and color that they 
want," and to such these books will prove most valuable in aiding 
to exhibit the law as an "anthropological document." What von 
Ihering said of the China of his day, that she was the veritable 
Don Quixote of the principle of nationality, might in some measure 



